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United States Court of Appeals
for the
Fourth Circuit
No. 6580
Meacham Corporation and National Tanker Corporation,
Claimants, and United Tanker Corporation, Intervening
Iibellant and Petitioner, Appellants,
#versus/
United States of America, Appellee

- WP W W W W W

Appeals from the United States District Court for the Eastern
District of Virginia, at Alexandria,

-~ e e om e -
(Argued June 8, 1953, Decided October 8, 1953.)
Before Parker, Chief Judge, and Soper and Doble, Circuit Judges,

Thomas B. Gay (Hunton, Williams, Anderson, Gay & Moore; Baird,
White & Lanning; Edward Re Baird and He Merrill Pasco om
brief) for Appellants, and Warren E, Burger, Assistant Attor-
ney General, and Leavenworth Colby, Special Assistant to the
Attorney General, (Paul A. Sweeney, Melvin Richter, Cornelius
Je Peck, Jo Frank Staley, Thomas Fs McGovern and Patrick Fa
Cooney, Attorneys, Department of Justice, on brief) for Ap-
pellee,
Soper, Circult Judge:

This appeal is taken from a judgment of the Dis=-
trict Court in a suit in admiralty whereby the tanker Meacham,
which formerly belonged to the United States, was condemned
and forfeited to the United States: on the ground that the
ship had been transferred to aliens in violation of Sections
2 and 9 of the Shipping Act of 1916 as. amended, L6 U.S.G. 802,
808*1and that the transfer had not been reported as required

b}’ ‘RwSo hl72,' )-L6 VeSeCo llln**

(Footnotes on following pages).
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# The judgment sctually prévided for the forfeiture of
the sum of $19504000, the pfoceeds of the sale of the ship,
which by agreement of the parties were paid into the registry
of the court and substituted for the vessel,

##% The provisions of the Shipping Act (L6, UsSeCe 802, 808,)
relied upon as supporting the decree of forfeiture, are as
follows: .

Sec, 2 (a), Within the meaning of this chapter no cor-
poration, partnership, or association shall be deemed a citi-
zen of the United States unless the controlling interest there=
in is owned by citizens of the United States, and, in the case
of a corporationy unless its president and menaging directors
are citizens of the United States and the corporation itself
is organized under the laws of the United States, or of a
State, Territory, District, or possession thereof, but in the
case of a corporation, association, or partnership operating
any vessel in the coastwise trade the amount of interest rew
quired to be owned by citizens of the United States shall be
75 per centum, :

(b) The controlling interest in a corporation shall not
be deemed to be owned by citizens of the United States (a) if
the title to a majority of the stock thereof is not vested in
such citizens free from any trust or fiduciary obligation in
favor of any person not a citizen of the United states; or (b)
if the majority of the voting power in such corporation is not
vested in citizens of the ynited States; or (c) if through
any contract or understanding it is so arranged that the ma-
Jority of the voting power may be exercised, directly or indie
rectly, in behalf of any person who is not a citizen of the
United States; or, (d), if by any other means whatsoever cone
trol of the corporation is conferred upon or permitted to be
exercised by any person who is not a citizen of the United States,

Sece 94 #x# 1t shall be unlawful, without the approval of
the United states Maritime Commission, to sell, mortgage,
lease, charter, deliver or in any manner transfer, or agree to
sell, mortgage, lease, charter, deliver, or in any manner
transfer, to any person not a citizen of the United States, or
transfer or place under foreign registry or flag, any vessel
or any interest therein owned in whole or in part by a citi-
zen of the United States and documented under the laws of the
United States, or the last documentation of which was under
the laws of the United States,

Any such vessel, or any interest therein, chartered, sold,
transferred, or mortgaged to a person riot a citizen of the
United States or placed under a foreign registry or flag, or
operated, in violation of any provision of this section shall
be forfeited to the United States, and whoever violates any
provision of this section shall be guilty of a misdemeancr
end subject to a fine of not more than $5,000, or to impris-
onment. for not more than 5 years, or both,

. The reglstry statute relied on (ReSs U172, L6 U,S.Ce
l1) is as follows: : .

Failure ta report sale to foreigners, TIf any vessel rege
istered as & vessel of the United Stafes shall be sold or trans-
ferred, in whole or in part, by way of trust, confidence, or
otherwise, to a subject or citizen of any foreign prince or
state, and such sale or transfer shall not be made known as
hereinbefore directed, such vessel, together with her tackle,

- apparel, and furniture, shall be forfeited, If such vessel,
however, be so owned in part only, and it is made to appear to
the jury before whom the trial for such forfeiture is had that
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any other owmer of such vessel, béing a citizen of the United
States; was wholly ignorant of the sale or transfer to or
ownership of such foreign subject or cltizen, the share of in-
terest of such citizen of the United States shall not be sube
Jeet to such forfeituyre, and the residue only shall be fore
feitedq. v

In 1947, after the Second World War, the United
States had a surplus of 390 tankers, subject to the control
of the United States.Maritime Commission., There was-at the
tine a world shortage of these vessels and the Commission proe
ceeded to sell 187 under United States registry, and 203 une
der foreign registry,

In August, 1947, the American Overseas Tanker Corpor=
ation was organized under the laws of Delaware by certain welle
known citizens of the United States to acquire some of these
vessels, and on August 27, 1947 made application for the allo~
cation of 20 tankers, As a consequence it was allocated five
tankers under Panamanian registry and three under United
States registry,. It financed the purchase of the five through
& loan from the Metropolitan rife Insurance Company and char-
tered them to a subsidiary of the Standard 0il Company of New
Jersey, but it was unable to finance the purchase of the rem
maining three in its own name because of restrictions in its
loan agreement with the Insurance Company, - In short,

Overseas had the privilege of buying three ships but had no
money to pay for them,

During the same period Nationalist China was in des-
perate need of tankers to transport oil from the Persian gquif
to its refineries in Ghina and Formosa, and accordingly Chie
nese- Petroleum Corporation, .a Chinese corporation owned by
the China Nationalist Government, made application for tankers
to the Maritime Commission, the State Department and the Navy
Department, but in each instance was refused, This emergency
came to the attention of certain Chinese business men resident

in the United States who represented the Chinese Trading and
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'Industrial DeveiOpment COrporaﬁiﬁn, a Chinese corporation ene
gaged in the export and import business, Thegse men conferred
‘with Chinese Petroleum and proposed that if it would advance
$500,000 for -each tanker they would try to finance the rest
of the purchase money; and with this arrangement in view they
also made application to the Commission but were told that ne
more ships for foreign registry were available,
' They then conferred with Houston H. Wasson of Post,
Morris & Lovejoy, a firm of attorneys in New York City, and
were advised that if a corporation were formed with two class«
es of stock and the controlling stock was owned by American
citizens, the corporation would be deemed a citizen of the
‘United States within the meaning of the Shipping Act. They
- determined to organize such a corporation and requested the
attorney to find the American citizens for the purpose, He
secured Harold G, Lenfest, Walter H. Sieling and Arthur Ms
Tode of New York; and United Tanker Corporation was formed
on December 10, 1947 under the laws of Delaware by three mepe
bers of the law firm, The charter provided for 2,000 shares
of stock - 1,000 shares of Class A stock of the par value of
$100 each, and 1,000 shares of Class B stock without par value,
each share to have one vote, The Class A stock was entitled
to receive 90 per cent of the earnings, and on liquidation
the full amount initially paid in, plus 90 per cent of the re
maining assets; and the Class B stock was entitled to 10 per
cent of the earnings, and on liquidation 10 Per cent of the
' &ssets remaining after the preferential payment to. the Class
A stock, The charter also provided that no Class 4 stock
should be issued if the issue would leave outstanding more A
stock than B stock, and further that the B stock could not be
- transferred except to a citizen of the United States,
On the same day the incorporators elected Lenfest,
Sieling and Tode as the Board of Directors; and the Board

elected Lenfest, President, sieling, Vice President
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Ce Ce Wei, an alien Chlnese, as Secretary and Treasurer. The
Board authorized the sale of 10 shares of A stock to China Trad-
ing for $200 a share and 15 shares of B stock to the three
American citizens at 20¢ a share. In.short, the initial invest~
ment consisted of $2000 by the Chinese interests #nd $3 by the
American citizens, Later, in January 1948 the American in-
creased their investment to $6. All of the checks of the core
poration were countersigned by Wei, the Treasurer, or another
Chinese citizen, THe offices of the corporation adjoined
those of China Trading,

Also on December 10, 1947 United made application to
the Maritime Commission, as a citizen of the United States, to
purchase two T-2 tankers or alternatively three Liberty tank-
ers.s The application set out the corporate organization of the
applicant and listed the names and occupations of its office-
ers and directors. It also contained the statements that a
majority of the stock was held and at all times would be held
by United States citizens; that substantially all the capital
of the applicant would bé contributed by China Trading, whose
business aétivities were described and that it was the intent
of the applicant, if the application were granted, to charter
the tankers to an agency of the Chinese government to carry
oil from the Persian Gulfe | |

7 The application was accompanied by a2 similar one in
the name of China Trading and a letter of transmittal indicate
ing that if the application of China Trading were granted, the
application of United need not be considered. No action was
taken by the Commission on either application but the appli-
cants were told that if any tankers were available at a later
date; the applications would be given eonsideration,

At this juncture the American citizens, who conducted
the affairs of Overseas and had obtained the privilege of buy-
ing three tankers from the Commission, were brought into cone

tact by a broker with the Chinese citizens who had organized
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United but had been unable to satisfy their great desire for
tankers. In the middle of Janusry negotiations took place
between C. Co Wel, Do Du, and G, Chen of the China Trading=-
United group, under the guidance of their attorney, and the
American citizens who represented Overseas; and an arrangement
was made under which the Overseas! interests were to receive a
bonus of $150,000 for each of the three ships and ﬁhe Chinese
interests would pay the purchase price and get control of the
vessels. The main question for decisiqn in this case is wheth-
er the transaction, as it was carried into effect, amounted to
a transfer of American ships to gliens without the approval of
the Commission.

Since (verseas could not take title in its own name,
& new corporation, the National Tanker Corporation, was formed
on January 23, 1948 under the laws of Delaware by the stocke
holders of Overseas. They applied to the Commission and were
granted permission to amend their application so as to permit
Overseas to take title to the three ténkers in the name of the
new corporation, National had an authorized capital stock
of 1,000 shares but no money except the sum of $1,000 paid for
stock at its incorporation, A formal agreement‘between United
and National was executed on Jamuary 2, 1948, Tt provided for
the loan by United to National of the cost of the purchase and
the cost of conditioﬁing and outfitting each tanker, estimated
to be $2,000,000 per tanker, of which $202,650 would be ad-
vanced at the signing of the contract of sale for each tanker
and the remainder paid when required by the Commission, Nation-
al was to give its notes secured by mortgages on the respective
ships and an assignment of the hire from bareboat charters
of the vessels to Uniteds National was to bareboat charter the
ship to United for ten years., National agreed that during the
life of the charters it would not engage in any business ex-
cept the chartering of tankers to United and would not incur

any monetary lisbility except to United or enter into any con-
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tracts or make payments of any kind, The agreement also provided
that the assistant treasurer of National would be a person satis-
factory to United and that all checks drawn by National would
bear his countersignature.

In addition, the stockholders of'National agreed to
Flace their stock in escrow under an irrevocable option in Unite
ed to purchase the stock at any time between September 15 and
October 15, 1948 for a price which amounted to $150,000 per
tanker, On January 26 Chinese Petroleum, which had already
agreed to charter the tankers, provided the deposits of
$202,650 for each tanker by checks drawn to the Treasurer of
the United states which were turned over to National; and Nae
tional in turn gave them to the Commission at the time that its
contract of sale with the Gommission for the three tankers
was executed,

The Meacham, one of the three tankers and the sube
Ject of this suit, was bareboat chartered by National to Unite
ed and in turn time-chartered by United to China Trading for
one year with the option of yearly renewel; and China Trading
voyage-chartered the vessel to Chinese Petroleum for voyages
from California to Shanghai and between the Persian Gulf and
China. These charters were approved by the Commissione

The purchase of the Meacham was financed by a loan
which Chen and Wei secured from the Chemical Bank & Trust Come
peny of New York, The bank loaned $1,900,000 secured by a
preferred meortgage on the ship, an assignment of the charter
hire and earnings of the ship, a pledge of certain collateral
held by United, and an assignment of a $2,700,000 letter of
credit issued by'the Bank of China. The loan was closed on
Rwy 14, 1948, and on the same day the sale and transfer of the
ship from the Commigssion to National took Place and delivery

of the ship was made to the charterers at Seattle, Washington,
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By these several steps the transfer of the ship frem
government to private ownership was accomplished and the nas
ture of thé resulting ownership; whether American or Chinese,
may be judged Subsequently, certain changes in the situation
took place but they did not materially alter the character of
the vesselts owrership and mey be stated at this point in order
to complete the picturey

China Trading had been originally formed by a group

" of Chinese citizens who were members of the soscalled A Asso-
ciation, a sort of Chinsse brétherhood which had been organs
ized by five Chinese students in China in 1935 to improve live
ing standards and to promote the introduction of American techs
nicelogical methods in their country. The membership of this
associatién came to include persons ir;various parts of the world,
and amongst them the group of Chinese who egtablished China
Trading in the hope that profits could be made and devoted to
the patriotic purposes described.

In April and May; 1948, while the arrangements for the
acquisition of the three tankers were in process, Chen and wel
concéived the idea of setting up in America a foundation for
the same benevolent purposés as the A Association; and they
suggested to Newbold Morris, a m ~her of the law firm which had
organized United; that he participate in the enterprises They
feared that the profits from the operation of the three tankers
would be endangered by the ccmmunisfs in China and they hoped
that china Trading would contﬁibute its A stock and that the
thrée Americen citizens would sell their B stock in United to
the Foundation, After theiMeacham had been scld and delivered
by the Commission; the idea took definite shape; and on June Ly
1948 the China Fouhdation was incorporated as a non-profit
corporation with né capital stock under the laiis of Délaware
to promdte the educational, medical, scientific, literary and
humanitarian interests in Delaware; in the Republic of China

and elsewherey The trustees elected to manage the corporatien
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included Morris, Wasson and Lenfest, and nine months later,
on February 15, 1949, Morris was elected President, Wasson
Secretary and Treasurer, and Tjian, an alien Chinese, Vice
- President, The charter provided that only Americans were eliw
gible for election as trustees, and subsequently other citizens
of the United States were added to the Board, The asgets of
the Foundation at the beginning consisted of $1,000 in cash
and the A stéck of the United, both of which were donated by
China Trading., Later the charter of United was amended so as
to increase the nuﬁber of B shares (which were bought by China
Trading) and to provide for a class of non~voting preferred
stock which was issuyed to China Trading in liquidation of
.United's indebtedness to it amounting to $2,030,000. The new
B stock was donated to Foundation, and Lenfest, Seiling and
Tode also transferred their B stock, as hereinafter described,
50 that uitimately the Foundation came to own all the voting
stock of United except the qualifying stock of directorse
Other cash sums were donated teo the Foundation and
other investments were madé by it, Fellowships were awarded
to Chinese students in American universitiess The officers
and directors of the Foundation, under the leadership of
Newbold Morris, were citizens of the United States, but ¢itizens

of China participated extensively in the Foundation's activities,
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It will_h&ve been noticed that one of the important
features of the agreement between United and National in Jane
uary, 1948 was an option given by the stockholders of National
to sell their stoek to United between September 15 and October
15, 1948 for {50,000, that is, $150,000 per tamker, This
step was designed to secure the payment of the bonus to the
Overseas! interests and also to terminate their last vestige of
control of the ship which had already been turned over to
United. When September arrived United was in financial difficuls
ties and wiihout sufficient funds to exercise the option and
consequently, an extension was arranged under which United
paid $100,000 down and the balance in Jamary, 1949, whereupon
the stock was transferred,

The last step in the transfer of the ship was taken
in the summer of 1949, At that time, Chinese Petroleum on
account of communist activities in China was no longer able
to use the Meacham and another ship which it had chartered,

and gave notice to that effect. Neanwhile controversies between

Muring 1948 and 1949 the Meacham was operated at a substan-
tlal profit but nevertheless United suffersd substantial 10sse-
e8s The charter arrangements between United, China Trading
and Chinese Petroleum were so made that the bulk of the
profits went to China Trading and in its hands were thought
by the New York attorneys to be exempt from United States
income tax. The charter rate for the bareboat charter from
National to United was $Lle40 per ton for a period of ten yearss
The time charter from United to China Trading for twelve months
beginning on or about Msy 1, 1948 was made at the rate of $le80
per tons The voyage charter from China Trading to Chinese
Petroleum covering the voyage from United States west coast
to China in 1948, was at the rate of $15,30 per ton, and
the eight voyage charter between the same corporations for
voyages between the Persian gulf and Shanghal were made at
the rate of $11482 per tons One result of this arrangement
was that China Trading made handsomé profits in 1948 and 19h9
while United lost money,
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Chinesengpgoiéumhqn one hand<andiéhina Trading and United ‘on
the.oﬁhgr.haé;grqgepuout as to their réspective rights under
the oqmpligate§;L;@nsactionagin which they had:been engageds
A complex settlément_was finally -worked out which resulted iﬁ
the organizatiqg of the Meachem Corporation with 1,000 shares
Whicﬁ were sold to Chinese Foundation at $1° per share, This
whollj owned subsidiary of the Foundation then purchésed the
shib.from National for- $1,000,000: which it paid by assuming -
the mortgage on the ship and giving its notes for the balance,
The remaining details of the settlement are not material to
this controversy.. Suffice it to say that if the original
agreement between United and National, which resulted in the
transfer of the ship on May 1L, 1948, viclated the statﬁtés,
the subsequent dealings which we have described did not save
the vessel from forfeiture,

The events that followed the transfer of the ship
froﬁ N#tional to United did not alter the nature of that
transaction which was complete before the Chinese Foundation
and_tbé.Meacham.quporatiqn_were formed, It is, however,
potewérthy'that in carrying out- the later transaction the
Chinese and .not the Americans found the hééessa:y money; that
steps were tagen to safeguard the advancements and loans of
China Trading;-énd control was placed in the hands of Amers
ican citizens in such a way that.as a matter of course they
recognized‘their obligation to eonduct the affairs of the
corporations in the interests of the Chinese,

?he purpose of!tpe statutes, which are set out above
in full in the margin, is very clear, The preamble to the
Shipping Act of 1916, 39 Stat. 728, explicitly states that
it was enacted to establish a United States Shipping Board
(now the United States Maritime Commission) to encourage,

develop and create. a naval ayxiliary and naval reserve and a

merchant marine to meet the requirements of the commerce of
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the United states with its pOSSGSSlOﬁS and with foraign coun-
.trles, sactlon 2 of the Act prov1ded 1n broad terms that,
withln the mean;ng of the Act, no corporation should be deem—
ed & citizen of the Unlted states, unless the ccntrolllng
1nterest therein is cwned by cltlzens of the Unlted States,’
and unless its pre31dent and managing directors are such Clti~’
zens, and the corporatlon is organized under the laws of the
United States or of a state thereof.

Thls section of the Act was amplified and strengthen-’
‘ed so as to prevent eva31on of its 1ntent by the Amendment con-m
tained in the Act of July 15, 918? Lo Stat. 900, which sets.
out the terms4of the preséﬁt statute to the effécé that‘a
corporatioﬁ is not a citizen of the‘United States witﬁin tﬁe
meaning of the statute, even if the tltle to a magority of the
stock is vested 1n'citlzens of the United States, unless they
:are nfree from any trust or fiduciary obllgatlon in favor of
any pérson not a citizen of the United States®, or Wif through
aﬁy contract or understanding it is so arranged that the ma-
jority of the voting power»may be exercised, directly or in-
dlrectly, in behalf of any person who ig not a citizen of the
United Statesy or if by any other means whatsoever control of
the Corporatlon 1s conferred upon or permitted to be exer-.
cised by any person who is not & cltizen of the Unlted states."

Section 9 of the statute has also been strengthened
and enlarged so as to effectuate the underlying purpose of
the legislatlon. As orlglnally enacted in the Act of 1916,
the prohibltlon agalnst the transfer of a vessel of the United
states thhout the approval of the Board was llmitad to
periods when the United States is at war or durlng any inp
ternatlonal.emergency, the ex1stence of which is_declared by
proclamation of the Fresidents See 39 Stet. 731;~ This lane
guage was changed in the Amendment of 1918 s0 as to prohiblt

generally the transfer of any vessel to foreign registry
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without the approval of the Board, even in the absence of
emergency or présidential proclamations. .

It is egpecially important to note that the amendas
tory Act of 1920; L1 State 988, set out more fully the policy
that Congress had in view and had already expressed in the
preamble to the Shipping Act of 1916, . The 1920 statute de=
clared that it is necessary for the national defense and for
the proper growth of its foreign and domestic commerce that
the United States shall have a merchant marine sufficient to
carry the greater part of its commerce and serve as a naval
or military auxiliary in time of national emergency, ultimatew
ly to be owned and operated privately by citizens of the
United gtates; and the preamble also contained the following
express declaration of policy:

nTt is hereby declared to be the policy of the Unite
ed States to do whatever may be necessary to develop
and encourage the maintenance of such a merchant marine,
and, in so far as may not be inconsistent with the ex;
press provisions of this Act, the United States Shipping
Board shall, in the disposition of vessels and shipping
property % keep always in view this purpose and ob=
ject ag the primary end to be attained.®

Finally, the sweeping language of 8§ 9 as it now ap-
pears was adopted by the fct of June 23, 1938, 52 Stat. 96L,
s0 that in any case it is unlawful without the approval of
the commission to sell or transfer to any person not & citi-
zen of the United States any vessel or interest therein, owne
ed in whole or in part by a citizen of the United States and

documented under the laws of the United states,
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it becomes abundantly ciéaf‘upon an examination of
the facts in the instant case, that these statutes were de-
slgned to preolude the very arrangement, contrlved by the
New York lawyers, whsreby title to the ship was taken in the
name of an American corporation, while the beneficial interest
and actual control we}e passed ﬁo citi?ens of Chinae The vio;
letion of the statutes ocourred on May 1k, 1948 when the
transfer of the sﬁip by National to United,4dontemporaneously
with the sale of the ship by the ﬂoﬁmissioh to National, was
made w1thout the approval of the Commission. A nﬁmber of
elements which entered into these transactlons and shaped
the form of the transfer from National to United are listed
by the appellants as indicating that the commands of the
statute were not violated and that in the eye of the law the
ship never passed into alien hands, But in our view all of
these éircumstances, taken singly or as a whole, do not war-
fant this condlusion;

We are not embarrassed by the difficulty that some

- times confronts the courts of deciding whether the separate-

nesé of g corporate entii& from its stockholders should be
observed, That difficulty has been solved by the explicit
dire#tibn of Congress that for the purpose of the statute a
corporafion is not a citizen of the United states; if its

citizen shareholders hold their stock under any trust or

obligation in favor of aliems, or if by any understanding or

any means whatsoevef control is nermitted to be exercised

by any Person not 2 citlzen of the Unlted Eﬁgﬁgg.
We are therefore compelled to observe the substance rather
than the form of the transaction.

To the factual questlon in thls case only one reason-
able answer can be made, One has only to be told that the
Chinese faised six million dollars and the.Americans six dol-
lars in order to conclude; at 1éas£ tentatively, that the

Chinese dominated the enterprise; and when the details of
Approved For Release 2004/10/12 : CIA-RDP57-00384R001100100003-8
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the picture are filled in the conclusion becomes irresistible,
The whole case for the defense rests upon the participation
of Lenfest, Sieling and Todey three responsible citizens of
the United States, in the affairs of the United Corporation,
They were its three directors and two of them were its presi-
dent and vice~president respectively, whilst W.C. Wei, an
alien Chinese, was secretary and treasurer with the duty of
countersigning the. companyts checkse The three Americans
also held a majority of fhe voting stock, for which they paid
six dollars, and were entitled to ten per cent of the core
porate gains, But the evidence shows that this titular con-
trol. was given them with the expectation that they would ex-

" ercise their power in the interests of their Chinese associ-
ates and that they acted accordingly, They did not originate
the enterprise but came into it at the behest of the New York
lawyers who owed their first duty to their Chinese ¢lients,
and loyally recognized this obligation throughout the maze
of operations that subsequently developed, The testimony
shows that at every step the interests of the Chinese were
served by the lawyers and by the threé American sharehold-
ers under their guidance.

It is significant that the Chinese rather than the
Americans took the legd when important steps were to be taken
in the prosecution of the business. The Chinese made the first
attempts to obtain tankers.from the Commission in order to
serve National China; when they were unsuccessful they employ-
ed the New York lawyers to find a way through the stone wall
of the statutes; and they put up the sum of $2,000 at the
time of the incorporation of the United as against $3 sub-
scribed by the Americans, GaCe Wei, Darfoon Du, and P.T.
Chin, Chinese aliens, had the initial talks with the broker
which led to the negotiations with Overseas and the acquisi~
tion of the three tankers; and when these negotiations came to

a head in Wassonts office on Jamuary 19, after United had
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been ha%tii& incorporated, two or three Chinese, including Wei .
and chiﬁ; ﬁgrticipated, but, of the Americans, only Lenfest
was pregéﬂﬁé on January 2L, 1948 after the incorporation of
National;iwﬁen the contract between United and National
wasasigned,jfhe three Chinese were present, but only Lenfest-
of the Aﬁ?riaans,“ On-January 26, 1948, when it was necessary
to make the initial deposits of $202,650 for each tanker,
Chinese Pétroleum furnished the money. The unsuccessful ap-
plication to the Eénk of America in March 1948, for a loan
to complete the purchase of the ship was made in the name
of Chinese Trading; and in that application not only -was it
stated that NatiQnél was formed to furnish the American cit-
izenship required by the Maritime Commission, but that the
corporation would be dissolved at the end of six months and
its stock transferred to Ching Trading, Lenfest, Sieling
and Tode had nothing to do with the negotiations for this
Joan, . When the same matter was later taken up with the
Chemical National Bank, Chin produced a letter of introduction
from the Bank of China and, together with Wei, conducte
ed the negotiations, which resulted in the foregoing loan,
Lenfeét sometimes was present during the negotiations.. It
is obvious that the very existence of United as a going cone
cern was dependent upon the financial support of the Chinese..

The services actually rendered to the corporation
by Lenfest, Sieling and Tode, and the compensation which they
recelved, are shown by their own testimony. They came into
the enterprise to give it:an American compiexion, Lenfest
first, at the request of Wasson, and later-Sieling and Tode
through the procurement of Lenfest,.

Lenfest<became the president of the corpoeration
and was the most active of the three Americans in attendance
upon directors and staff meetings, but he did not take the
initiative in- the conduct of the business. He paid that every

move in the arrangements was explained to him so as to satise
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£y him tbaﬁjthe interests of United were protected; but he ree
lied parficularly on Wasson to handle the job, Everything was
presented»gp Wasson, "and he wrapped it up and if it was
workable, it went throughs" The rest of them pitched in and
helped, Tﬁe various actions of the stockholders, in changing
the types of stock of United Corporation, were not suggested
by Lenfest but by Wasson who worked them out in detail and
Lenfest was willing to go along on Wasson's advice,

Lenfest was a marine man of thirty years experience
in various branches of marine activity. It was understood
that Sielingts firm would operate the ships and that Lenfest
would give the néqessary time to see that the corporation
was properly managed. He was particularly interested in ime
proving the physical operations of the ships and contributed
expert advice to that ends In 1948, 1949 and 1950 he re-
ceived a salary of $10,000 a year, and he got an increased
salary in 1951, In 1948 he sold his stock to China Trading
for $10,000 with the understanding that China Trading would
donate the stoék to Chinese Foundation, He was entitled to
share in 10 per cent of the profits of the corporation as
one of the holders of the B stock, but no accounting of the
gains was made and that element did not enter into the sale
of his stock,*

Sieling also had extensive experience in the manage-
ment of ships and was a partner in the firm of Sieling and
Jarvis which wés engaged in that line of business. He was
absent from the United States between February and April of
1948 but attended eorporate meetings when he was in this COUNe
trys He handled Unitedts tankers and Prepared them for their

voyages, advancing funds when it was necessary to do so,

A8 shown above the transactions between United and China
Trading were so arranged that the bulk of the profits went
to China Trading,
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He received a éélary of $10,000 in 1950 and was later paid
at the rate of §15,000 per years At the end of 1950 he do-
nated his shares of stock to the'Foundatiqn at about the
same time that he received the %10,000 salary for that year,
He waived his right to share in 10 per cent of the earnings
of the corporation but apparently looked for some compensa-
tion in this respect.

Tode was. a consulting marine engineer of long ex-

perience. He attended the first organization meeting of
the company on December 10, 19h7,:but was out of the country
from Jamuary 9 to June L, 1948, and did not attend another
meeting until June 17, i9b8 when the voting control of the
corporation was transferred to the Chinese Foundation. = His
attendance upon meetings in 1949 and 1950 was infrequent.
His services consisted in inspecting the ships at various
places including New York, Philadelphia and Baltimore,
but these services were rendered after Qctober 31, 1950,
He received directorts fees of $30 for each meeting that he
attended, and received $10,000 for his services during each
of the years 1948, 1949 and 1950, He donated his stock in
United to the China Foundation in December, 1950,

Lenfést, Sieling and Tode were not in reality ine
vestors or directors of the affaira_of the corporation. They
were American citizens of substance, of long experienée in
the shipping business who lent their names and citizenship
to give the corperation a domestic flavor and rendered expert
services in the management of the ships, for which they re-
ceived salaries and not 1Q per cent of the profits of the
business to which they were entitled under the certificate
of incorporation, They had, in effect, the same obligation
to conduct the business of the corporation in the interest
of their Chinese associates who put up all the money, as did
the distinguished law firm whom the Chinese retained and

they acted accordingly. Judge Bryan was correct when he said
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iﬁ his opihion in this case in the Disﬁfiét court: ihiesa

men, howeverréorrect iﬁ tﬁé péfformande of their duties, riec

eSsarily_ﬁieided fhé@ stock péwervundef a trust obligation to

the alienset (107 Fu Supps 997 1005); It follows that the

controlling interest in Unife@ was not owried by citizens of

the United States and that the transfer of the ship; without

the approval of the Cbmmissioﬁ; was a violation of the state

utes. '

The appellants make the additional contention that
the Commission approved the tranSfer of the ship te the
Chinese, in effect, by delivering the bill of sale to Nation-
al with notice of all the relevant facts, The argument
comes with little grace from parties who could readily have
submitted the whole matter to the Commission for formal ap+
prbVai but preferred instead to by-pass the dommisgion by
an elaborate plan that was bound to provoke doubts as to the
citizenship of the carporation,

A1l of the relevant facts set out in this opinion,
hbwevef, were not laid before the Commission; and those thaﬁ
were communicated were not offered in such & way as to require
the Commission to determine whether citizens of the United
Stétes or aliens actually controlled the corporationd The
Commission had no occasion to examine the statements in the
origiﬁal application of United that substantially all the
capital of the company would come from Chinese sources; and
that the ship would be used in the éarryihg tradg for China;
The charter of the vegsels to thnesé corporations was,
howe&er, subsequently approved, but; even then;:the ¢6mmis- \
sion was not told that the American stockholders contributed
only $6 to the enterprisé and were to get 10 per cent of the
gains, or that.the pe?ééns who controlled the Overseas and
Natioﬁél Corporations were to be pald & bonus of $150,000
for tufning over each of the ships-withéut risking a doilar

in the enterprise, v
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The ;%iﬁ%hce shows that prominent men connected with
OVerseéé and Nétional did sound out separately certain members
of the Commission as to the validity of the proposed arranges
ment by giving them oral and incomplete. accounts of plans,
and that they reported that the Commissioners consulted had
no objections, but, of course, these responses did not and
could not amount to that approvel by the Commission which is
contemplated by the statute. Individual and separate exprese
slons of opinion by members of a group which constitutes a
legal entity do not amount in law to action taken by the
group when assembled in formal session. For the detéils of
these communications one.has only to examine the testimony
of Julius Ce Holmes, an interested witness, who subsequently
sold his National stock to Uniteds He had one conversation
in Januany, 1948 with the Chairman of the Commission and
gave his recollection of it four years later.. There were also
informal talks by other parsons with two or three of the Come
missioners, whose names are not given, There was, however,
no attempt to get action by the full Commission, which could
have been as easily secured as informal interviews with ine
dividual Commissioners,.

Furthermore, all the facts were not disclosed. The
Chairman of the Commission testified before a Committee of
the House of Representatives that he understood that;.even if
the option given to United to purchase the National stock was
executed, the stock would go to a corporation which was slight-
1y over 50 per cent owned by Americans; and he algo festified
before a Senate submcommittee that he did not know that it
was the intention of Overseas to sell the three tankers at
& profit, He rsceived the impregsion from what was told
him that Naetional intended to remain in the tanker operating

fiezl-d.
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When doubts arose in the minds of the lawyers
who were advising the chemical National Bank as to the moris
gage on3tbe ship and the loan of money to purchase it, the
opinion?gf the Assistant General Counsel of the Commission was
sought and he expressed the opinion that the requirements of
cltlzenshlp of the United States, within the meaning of the
Shipping Act, were complied with by the United Tanker COrpora=
tione Thls opinion, however, was not based on the full knowl—
edge of the facts now before the court and is, of course,
without l%gal validity as an act of the Commission. It was
neither aﬁthorized by the statute nor by the Commission, and
appears to have been merely a voluntary act to further the
interests of persong who had the COmm1531on's confidence,

A strong light is thrown upon the true nature of
the whole business by comparing the situation that woyld have
existed if the Commission had granted (instead of failing to
act upon) Unitedts original application, and the situation
which ensued when United got the ghip from National in the
roundabout method actually employed. In either case the
result would have been suﬁstantially the same,

Under the first alternative, title to the ship would
have vested in United, a corporation, & majority of whose vot-
ing steck would have been acquired by American citizens without
cost and held by them for the benefit of the Chinese who put up
the money. Under the actual arrangement, title to the ship was
taken by National which for this purpose stood in the shoes of
Overseas; but the Overseas - National stockholders - put up
only $1,000, about enough money to cever incorporation and legal
expepses of the subsequent transfer to United; while the Chinese
in the United-China Trading group, through cash advanced and
money borrowed, furnished $6,CO0,000 to buy the ships and took
an agreement on the part of Nationﬁl not to engage in any
other business; and United got pessession of the ships together

with an option to buy the stock of National for $L50,000,
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“the amoﬁﬁ% of the bonus that went into the pockets of the
Overseast ‘stockholders. leanwhile, United controlled Nation-
alts expééﬁitures'through.an assistant treasurer named by
United. In short, Natienal, whlch in the beginning was the
creature of Qverseas, became the alter ego of United, subject
to the dictation of the aliens ‘that-controlled the latter
corporatlon. Manifestly, a govermnent anthority which was
dnwilling to sell the shlpa directly to United would have
béen unwill;ng to sell them to United by the indirect method,
if a11 the facts had been placed before it,

Tﬁe appellants assert, for the first time on this
appeal, thét the District Court had no jurisdiction to éntgr—
tain the 1ibel of forfeiture for the technicsl reason that
the vessel was not seized by executive authority before the
libel was filed. The United States instituted the libel on
November 9, 1951 in the District Court of the Esstern District
of Virginia and on the same day a war:ant of seizure and a
motion was issued by the court and executed by the‘United
States marshel by attaching the vessel on navigable waters at
Newport News, Virginia, and by giving notice to all persons
claiming the same that the court would proceed on November 23,
1951 to the trial and condemmation of the vessel unless a
claim should be interposed, The Meacham Corporation filed
its claim as claimant on November 15, 195], and filed anvane
swer in which it expressly admitted the admiralty and mayie
time jurisdiction of the court, Later it .applied for and se~
cured an oﬁder of -court releasing the vessel upon the payment
of $1,95Q,000 into the hands of the elerk of the court to
stand in place of the veésel,

The contention now advanced is based on'a degision
of the supreme Court in 1815 in The Brig Ann, 9 Cranch 289,
whieh interpreted § 9 of the Judiciary Act of 1789. This de=
¢ision was later restricted if not repudiated in the case

of The Eagle, 8 Wall, 15. The question was revived by the
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_revisers id_iBTB by providing in R.Ss 8§ 73L that proceedings
on seizurésjfor forfeiture under thé law of the United States
made on the%high seas should be prosecuted in any District
in which éheivessel wes brought and proceedings on seizure
within any District should be prosecuted in the District
where the seizure was made, The revisers pointed out
(RaSe 1872, p. L25) that the statute regulated the jurisdic-
tion of the District Courts as amongst themselvese The
same provision was carried into 8 L5 of the Judicial Code,

28 UsSeCo léé, It was repealed, however, in the 1948 codi-
fication ana now appears in Ch, 87 under the captioh "Digm
trict Court; Vemies" as 28 UeSeCs 1395. It provides that a
proceeding in admiralty for the enforcement of forfeitures
against a vessel may be brought in any District in which the
vessel is arresteds Obviously, the provision is directed to
venue rather than to jurisdiction in the technical sense. It
was s0 regarded prior to the codification of 1948 in the de-
cision of The Lucky Lindy, 5 Cirs., 76 Fe.2d 5613 and even when
executive selzure was thought a necessary preliminary to forfei-
ture proceedings, it could be waived by action of the partiese

See The Abby, 1 Fed. Cas. lh; The Lewellen, 15 Fed. Cases
8307, See also The Marino, 9 Wheat, 391, L0O; The Conejo,

1 Cire, 16 Fo2d 26h; The Rosalie M,, 5 Cir., 12 F, 2d 970,

The appellants also contend that § 2 of the Shipping

CAct is unconstitutional because it constitutes a depriva-
tion of property without due process of law in violation of
the Fifth Amendment, in that the conditions set out in § 2
with respect to corporate citizenship are too vague, and that
8 9 of the Shipping Act is unconstitutional because it is an
invalid attempt to delegate the legislative power of Cone
gress to the Commission without preseribing standards to
guide or 1limit the Commissiont's decisions, Neither of these
contentions can be sustained, The first is disposed of by

prior decisions of the courts. See Centrel Vermont Trans, Coe
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R L
ve Durning, 2 Cirs, 71 Fe2d 2 ‘

%32 ééﬁ UsSe 33+ There can be
no doubt of Congress! powetr +o regulete the transfer of
American vessels to foreign ownership; and a more explicit
and painstaking attempt to define what is meant by citizen-
ship than is contained in the statute can hardly be imagined,
The contention that § 9 is invalid becayse of lack
of proper standards to guide the Commissionts action in .
approving or disapproving the transfer of American vessels
to aliens is likewise without merit. We have heretofore
reviewed the legislative history of the Shipping Act of
1916 and noted the clear and explicit statement of policy
in the preamble to that act, and in the amending Act of 1920,
to the effect that the United States desires to do whatever
may be necessary to develop its merchant marine, and that the
Shipping Board, now the Maritime Commission, in cerrying out
its duties under the statute shall alwéys keep in view this
purpose and object as the primary end to be attained, The
Supreme Gourt in many cases has held that such a declaration
of policy constitutes a sufficient definition of standards,
See Labor Board ve Gullett Gin Cosy, 34O UeSe 361, 362x3;
Lichter ve United States, 33L UeS, 742, 785.

Affirmed,
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No, 6580

Parker, Chief Judge, &issenting:

I do not think that the forfeiture decreed by the
court below is Justified. The case before us is not one in
which rescisgion of an agreement is asked on the ground of
fraud‘or mistake, or one involving conspiracy to evade the law,
' but one to forfeit a vessel on the ground that the sale |
therebf was not approved by ‘the Maritime Commission even though
it appears that the sale which is relied upon as the basis of
| forfeiture was made by the Gommission itself., I cannot
concur in the view that the government, after meking the sale
of the vessel through the Maritime Commission, can retain the
price paid and then have the vessel forfeited on the ground
that the gommission did not approve the sale which it itself
made, If the sale was induced by fraud or misrepresentationy
this would be a ground for rescission and might furnish}a basis
for a poosecution for fraud; but it would not furnish ground
for forfeiture under the statute relied on, since it cannot
reasonably be said that a sale made by the Commigsion was made
without the'approval of the Commisgion.

, The facts which I regard as comtrolling in the decision
of the case are undisputed and may be briefly stated, Some
years ago there was organized by young Chinese students a
patriotic organization known as the MAssociation for the
Advancement of COnstructive.Enterprises",.or more briefly
as the MAN Associatlion, having for its purpose the formation
of enterprisés the profits of which would be used “to promote
scientific, educational, literary and medical developments
for the benefit of the Chinese common people®. One of the
entefprises brought into being by this association was the
Cﬁina Trading and Indusﬁrial Development Corporation (hereafter
called China Trading),.a Chinese corporation epgaged in the

export and import business in this country and in Chinae Two
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young chiﬁesé, Ce C4_ﬁé¥&5hﬁﬁc. Y, Chen, were prominently
connected with both %Q%_%A" Association and China Trading,

In late 1947, the Chinese Petroleum Corporation
(hereafﬁer called Chinese Petroleum), an agency of Nationalist
China, was greétly in need of vessels to transport petroleum
from the Persian Gulf to Chinese ports; and Chen and Wei
conceived the idea that they could meke money for China Trading
and further the objects of the mAM Association if they could
:have China Tpading arrange for the chartering of vessels to
Chinese Petroleum. With this end in view they employed
American counsel who organized the United Tanker Corporation
(hereafter called United) under the laws of Delaware and in
behalf of that corporation and china Trading made applications
to the Maritime Commission for the purchase of tankers which
the Commission was authorized to sell, United was chartered
December 10, 1947, with two classes of stock, A and B, the
investment in both classes of which was insignificant in
amount, there being 10 shares of class A stock for which
China Trading paid $2,000 and 15 shares of Class B stock held
by citizens of the United States for which they paid 20 cents
per shares* The shares of class B stock had equal vqting
power with shares of class A, and the charter provided that
qlass B stock could be held oﬁly by citizens of the United
States, The charter provided also that class A stock shonld
be entitled to 90% of the earnings of the corporation and class
B to 10% and that in case of ljguidation class A should be
repaid thg original investment plus 90% of the reméining assets

and clags B 107 of the remaining assets, The class B stockholders,

* The class B stock was later increased to 30 and then to 754000
shares and 25,000 shares of preferred stock were issued and de-
livered to China Trading for moneys it had advanced; but the
class B stock constituted at all times a majority of the oute
standing shares of stqck and had the voting control of the
corporation, After the A and B stock of United was acquired by
the Foundation it was converted into a single class of common
stock which controlled the corporation not only because it cons
stituted a majority of all the shares of stock outstanding but
also because the preferred stock had no voting power,
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three in number, were experienced American shipping men, and
they -were the directors of the corporation and held all of
its offices except that of secretary and treasurer, which was
held by Wels

Neither the application of China Trading nor of
United was acted upon by the Commission, not because it was
thought that they were not entitled to purchase vessels but
because no vessels were available for allotment for sale to
thems In December 1947, Chen and Wei learned that three
tankers ‘had been allotted for sale to the American Overseas Tanker
Corporation and as a result of negotiations with that corporas
tion agreed to pay it a bomus of $150,000 for each of the
three tankers if they could be transferred in such way ;hat
they could be chartered as American flag vessels for use by
Chinese Petroleum, American QOverseas could not purchase the
tankers from the Commission because of the restrictions of a
contract into which it had entered with the Metropolitan Life
Insurance Company in financing other tankers which it had
theretofore purchased, The officers of American Overseas caused
another corperation to be chartered, however, called the National
Tanker Corporation (hereafter called National), and had the
right to purchase the three tankers transferred to it, National
was chartered under the laws of Delaware and all of its stock-
holders, directors and officers were citizens of the United
States, being the same persons who were stockholders, directors
and officers of American (Overseas, Although it had only a
nominal paid in capital of $1,000, it proceeded to purchase the
three tankers which wére worth between a million and a half and
two million dollars each,»paying for them with funds furnished
through United by China Trading and with proceeds of loans
obtained from the Chemical Bank and Trust Company of New York
in which the Bank of China had a k9% participation,

Before obtaining title to the Meacham, National
had entered into a contract with United by the terms of which
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ten years ét_a rate ¥hich by the end of that peribd would
feturn fhé éﬁéﬁﬁ% of thé inveéstment ih the vessely  Similar charters
were to be executed with redpect to the other vessels, and the
stockholders of National agreed to give United an option to
purchase their stock in that corperation at a price equal to
$150,000 for each of the vessels so purchased by National and
chartered to United, optlon to be exereised betyeen September
15 ard Qctcber 15, i9h8, and in the meantime the stock of National
t0 be placed in escrow, For the protection of United?
National agreed that it would engage in no other business and
that the assistant treasurer of National would be a person
satisfactory to United and that his signature would be essential
to the validity of Nationalts checkss

The bareboat charter was duly executed by National
to United in accordance with this agreements United
thereypon executed a time charter to China Trading and Chira
Trading executed voyage charters to Ghinese Petroleum, It
is clear that China Trading intended that a large pari of
any profits derived from the enterprise should be used for
the purpose of the "AM Association, for almost immediately
after the charters were executed, éhen and Wel caused a non-stock
corporation, known as the China Internatienal Foundatlon,
to be formed under the laws of Delaware, with a group of
distinguished American citizens as members and trustees, to
provide scholarships for the edugation of Chinese youth in the
United States and to make expenditures for the scientific and
cultural advancement of the Chinese people, All of the voting
stock of United was transferred to the Foundation, China
Trading transferring its ¢lass A stock and acquiring for the
Foundation and having transferred to it all of the class B
stock, which at that time amounted to 75,000 shares, This was

in June 1948, Other gifts were made to the Foundation by China
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Trading, but they are not_material to. this controversy.
Charter rates declined in 1948 and United was

not able to exercise the pption for the purchase of the stock
of National between September 15 and Qctober 15, 1948, in
aqoordance with terms of the option, and was obliged to
agk for an extensiop, This was granted by the owners of the
stock of National upon the payment of $100,00C in cash and
‘the giving of security to secure the balance of the option pripe,’
Nﬁt until Jamyary 1949 did United exercise its option to
purchase the stock, The tanker Meacham continued to be
owned by Netional until November 1949, when it was trans=’
ferreq tobthe Meacham Corporation¥ a wholly owned subsidiary
of the Foundation, pursuant to a settlement of indebtedness
had between the vériqus parties who had been connected with
the chartering of the vessel,

| From the time of the acquisition of the Meacham
berationgl and the execution of the bareboat charter to
Uﬁited, the vessel had been operated by Sieling and Jarvis,
an American:firm,ﬁaskmanaging agents for United, Mr. Sieling
of fhat firm being one of the directors and stockholders of
Uniteds The time chartervby United to China Trading and
the voyage_charte:s by China Trading to Chinese Petroleum were
aéprpved by the Maritime Commission, which had before it
at the time of the approval the bareboat charter from National
to United, The Commission had before it at the time of the
gsale of the vessel to National information to the effect that
the bareﬁoat cherter was to be executed by National to-
Uniyed,‘thét_united was being given an option to purchase-and
thaf the moneyvfor‘the purchase of the,vesgel by National was
being supplied by Chinese interestss

On the facts as stated, I think it clear that

no forfeiture of the vessel was incurred either under the
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Shipping Act or the registry statutes, The vessel was
transferred to National by the Maritime Commission itselfs
and, even if National be regarded as an alter ego of United
and United as a non citizen, it cannot be said ihat a
transfer,that.fhe Commission itself made was made wyithout
the approval of the Comﬁission. If the transfer ﬁad been
obtained by fraud, this might furnish 8 basis for rescission
or for,a>criminal_prosecution for conépiracy to defraud
the United States, but not for forfeiture on the ground of
transfer without approval, It is elementary that Bfoifeitureﬁ
are hot.favored; they should be enforced only when within
both: letter and sbirit of the law", United States v, One
Ford Coach 307 Ue S¢ 219, 226, Furthermore, National was
cléarly a-citizen within the meaning bf the,statute, A1l of
its stockholdérs and all of its officers, except an;assistant
treasurer, were c¢itizens of the United States, It was not,
as suggested, an alter ego of United? but offAmerican Overseas
Tanker Gorporation, having been organized by American Qverseas
because that‘ccrporation-was precluded by its contract with
Metropolitan Life from handling the vessels, It was used a&s
a means of collecting for the stockholders of American
Overseas: the profit which was expected from the dealings with
United, |

ﬂ National continued to hold title to the Meacham
from the time:of the sale by the Commission in May 19548 until
the transfer.to'the Meacham corporétion in November l9h9, The
bareboat charter to United in the meantime is certainly no
ground of forfeiture under the statuté; for the sale by the
Commission to National was with knowledge on the part of the
Commission that the barebeoat charter was to be executed, This
is established beyond peradventure; and the sale of the .
vessel under such circumstances was certairly approval by the
Commission of the proposéd barebeat charter, In addition to

this, the Commission expressly approved the .time charter
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by United to thna Tfading and the voyage charters by China
Trading to Chinese Petroleim; heving befote it at the time
the bareboat charter to United; and this was certainly sufficient
approval of the bareboat charter to preclude forfeiture under
the statute: The only reagon that approval of that ghapter
was not expressly asked and given was that eyeryone concernedy
including counsel for the Commission itself, regarded United’
as a citizen corporation within the meaning of the statute,’

| When title was transferred by National to the Meacham
Gorperation in November 1949, this transfer was not to an alien
corperation bhut to a domestic gorporation, the president and
directqrs of which were American citizens and all of the stock of
which was owned by the Foundation, As heretofore stated, all
of the members and trustees of the Foundation were American citizens,
The fact that they were to use the funds of the Foundation for the
benefit of Chinese students and for the scientific apd cultural
advancement of the Chinese people detracts not one iota from their
American citizenship or from that of the Foundation., A domestic
philanthropic society does not lose its status as such
begaﬁge its funds are to be used in pther countries. No one
would contend, I think, that an incorporated American missionary
gociety is to be denied the status of a cltizen under the statute
because its funds are to be expended for the benefit of people
in foreign lands,

There has been chh argument pro and con as to the
citizenship of United when tested by the criteria laid down in
the P?OViSioﬂﬁ of the Shipping Act; but, in the light of
what has been said abovei it seems clear that the eitizenship
of United is not vital to the decision of the case, United at
no time had title to the Meacham or even an option to purchase

that vessel; and, even if the option to purchage the stock of
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National be. eguivélent tq,aﬁ_qption tqapuyghagq,thg vessels
ouned by National, a proposition to which I 'd:o not. subscribe,*
it is clear that an option is not a t;angﬁer of title but merely
an agreement which may lead to a fc.rangfe;g if the ol?ti;qr} is
exercised. When the ogtion on thg Natiqnaivgtqck ﬁas exgrcised
by United, all of the.voting}stoqk pf Upifed,yas_heidtby
the Foundation which unguestionably cqmﬁiied with the citizen-
ship requirements of the statute, so that United was é'citizen
corporation; but it should be remembered that the transfer
‘of the vessel was not to United but to the Meacham corporation,
a wholly ouwned subsidiary of the Foundationa '

I think, however, that United was from the
beginning a citizen of the United States within the meaning of the
statute, This was the view of counsel for the Commission who
had the facts before hime It was also the view of: some of the ablest
and most distinguished law firms of the country in handling
matters of great importance to the clients whom they represented;
and I find nothing in the record upon which to base a contrary
conclusion, The fact that Chinese interests subplied the
capital upon which United operated is not material, and I

think it equally irrelevant that the class A stock, held by

#* The 1918 amendment to sectlon 9 of the Shlpplng Act added
sece 37 of the act in its present form, requiring the approval
of the Commission for & transfer of a controlling interest
or the majority of the voting power in a corperation’ owning a
vessel; but this applies only in time of a national emergency
and specifically provides, not for the forfeiture of the
vessel, but for the forfeiture of the stocks or bonds
transferred, In the hearings had on the passage of the 1918 a=
mendment, Mre Berling, counsel for the Shipping Board, made the
following statement w1th reSpect to the proposed. addltlon
of :section 37; MW # # You see the original act prohibited a
ship from belng transferred te a corporation which is owned
abroad, but there is nothlng in the act to prevent foreigners
from coming in and buying all the stock. You can organize a
corporation the stock of which is owned by Ametricans, and
ag soon as it is organized you can go to work and have that

- stock transferréd to foreigners and thereby defeat the spirit
of the law, and this forbids that any such stock shall -be so
transferred,ﬁ (Hearing before House Merchant Marine and
Fisheries Comm;ttee, 6Sth Cong, 2d 3ess,., April 1918).
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the Chinesej +as tb receive minestenths of the profits
of the corporation, whereas the class B stock, held by
citizens of the United'states; was té.feéeive one~tenth, and
that upon dissﬁiution the assets were to be divided in like
proportion, This was’merely giviﬁg to the class A stock
some of the qualities of preferred stock, noﬁ taking the
dontrol of the corperation from the class B stock, which
represented a majority of the voting powers

Tt is the control of the corporation which counts

under the statute, not the investment of fuﬁds or the right V
to earnings, Section 2(a) of the statute provides that for
a corporation t¢ be a citizen within its meaning the Wcontrolling
interest® in the corperation shall be owned by citizens of |
the United States, and‘section 2(b) is but an elaboration
of the basic idea of section 2(a) designed to guard against
trusts and other devices which might be employed to vest
control in nponwcitizens, All four of its requirements were
met by United, The majority of the stock of United was at
all times in citizens, the majority of the voting pewer
was in citizens, there was no contract or understanding by
which the majority of the voting power could be exercised in
behalf of a non-citizen, and control of the corporation was
not éonferred upon or pérmitted to be exercised by nonrcitizens,
At all times the control of the corporation was in the hands of
its directors, who were substantial and upstanding cltizens
of the United States, and who owned the stock by which they
could hold themselves in office, The fact that they had paild
an insignificant sum for the stock is immaterial; for the
ownership of the stock gave them absolute control of the
gorporation which any court would recognize and enforce, The

amoynt paid for class 4 stock was likewise an Insignificant
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amount Gompared with the business in which the corporation
was engageds The capitel upon which the corporation was
operating was obtained from loans; and there is nothing in the
statute or its history to indicate that the sort of control
which a creditor has over his debtor would suffice to nullify
for the purpeses of the statute the legal control inherent in
stock ownership.

There is nothing in the record to justify the
contention that the stock held by citizens of the United States
was held by them in trust for non-citizens. On the contrary,
the evidence is that the corporation was set up for the
purpose of complying with the statute and there is nothing to
justify an inference that United States citizens who accepted
its stock were engaged in an attempt to evade the law or to
perpetrate a fraud upon the govermnment. And I find nothing
in thg record to justify a finding that United was in fact
dominated and controlled by the Chinese. No such inference can

"be drawn from the fact that the Chinese procured or furnished funds
with which the corporation operated or that a number of Chinese
were employed in its operations, The Chinese, of course,
arranged for financing the purchase and operation of the vessel;
but any conclusion as to control which might ordinarily be
deducible from this circumstance is nullified by the fact that
they and their counsel thoroughly understocd that to secure a
vessel from the Maritime Commission under the circumstances
then existing a corporation must be controlled by citizens
of the United States; énd it was intended that,‘notwithstanding
the financing by the Chinese, unfettered control should rest
with the citizens to .whom the class B stock was issued and
who held it in absolute ownership and not under a trust in

favor of anyones So far as the carrying on of the business of
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the corporation was concerned; thig conéisted for
the greater part in ‘the managemént and operation of
vessels upon which barebést charters were held, and
such operation and management was in the hands of Sieling
and Jarvis, American shipping agents, I think, therefore,
that ynited was a citizen within the meaning of the
statute; but, as pointed out above, I do not think that
the citizenship of United is vital in the decision of
the case, since the corporations which owned the vessel,
National and Meacham, unquestionably complied with the
citizenship requirements of the statute,
It is argued that the provision of the Shipping
Act is unconstitutionale. Since the act forbids the
transfer of a vessel from a citizen to a non-cltizen
without the approval of the Maritime Commission and
since no standards are prescribed for the guidance of the
Commission in the exercise of the discretion thus vested
in it, a grave question arises as to whether this is
not an uncongtitutional delegation of Congressional
power which would render void the sectlon of the act
here relied on. See Panama Refining Co. Ve Ryan 293 UsSe. 388.
It would seem, furthermore, that section 9 of
the Shipping Act has no application here,. since it
applies only to the transfer of a vessel or an interest
therein owned in whole or in part by a tcitizen" of
the United States and the United States, which owned this
vessel, -is not a tcitizen" but the nation itselfs The
purpose of the act was to prevent sales by Weitizens”
without the approval of the Maritime Commission, not
to limit the power of the government itself to make

sales through the Commiésion?.

Approved For Release 2004/10/12 : CIA-RDP57-00384R001100100003-8



Approved For Release 2004/10/1 §.2 CIA-RDP57-00384R001100100003-8

I shall not go into these matters at length;

however, since it seem$ olear to me thet even though

the statute be sohstitutiongl ahid be held applicsble to

a sale of government vessels by the Commission,. no.

ground of forfeiture exlsts here. for the reasons

heretofore stateds, It seems clear that National and

MEacham% the only corporations to which transfers were

made, were not non-citizen. corporations within. the

meaning of the statute; and even if they were, the

transfer to National,. having been made by the Commission,.

could not be held a transfer without the approval

of the Commission, and if National was a non-citizen,

the statute did not require that a transfer by it be

approﬁed. Upon purely legal grounds, therefore, I think

the forfeiture should be denied.; When equity and justice

are considered, little can be said for allowing the

government to retain the purchase money received for a

vessel it has sold and at the same time forfeit the vessel

hecause: of the sale..
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